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Docket No. 8245] 
JOHN FRANCIS NEYLAN, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1935 
Dec. 16—Petition received and filed. Taxpayer noti- 
fied. (Fee paid) 
 16—Copy of petition served on General 
Counsel. 
1936 
Jan. 21—Answer filed by General Counsel. 
”? 23—Copy of answer served on taxpayer. 

May 8—Hearing set week of 7/6/36, at San Fran- 
cisco, Calif. 

July 6—Hearing had before Mr. Smith. Sub- 
mitted on merits. Stipulation as to facts 
filed. Pet’s brief due 8/5/36. Respondent’s 
due 9/5/36. Reply due 9/20/36. 

* 31—Transcript of hearing of 7/6/36 filed. 
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1936 
Aug. 4—Motion for 30 day extension to file brief, 
filed by taxpayer. Granted to 9/4/36. 
Sept. 4-——Brief filed by taxpayer. 
> 4—Motion for extension of 30 days to file 
additional supplementary brief filed by 
taxpayer. 


4-—Order granting motion for additional sup- | 


plementary brief to Oct. 4, 1936, entered. 
4—Copy of brief served on General Counsel. 
> —5—Copy of order and motion served. 
Oct. 19—Motion for leave to file supplemental brief 
filed by taxpayer, 10/19/36 Granted. 
*> 19—Supplemental brief filed by taxpayer. 
> 20—Copy of motion and supplemental brief 
served on General Counsel. 
1937 
Jan. 18—Memorandum opinion rendered, Mr. C. P. 
Smith, Div. 5. Judgment of no deficiency 
will be entered. 
18—Decision entered, Mr. Chas. P. Smith, 
Div. 5. 
Apr. 13—Petition for review by United States Cir- 


22) 


cuit Court of Appeals, 9th Circuit, with - 
assignments of error filed by General — 


Counsel. 
21—Proof of service filed by General Counsel. 
June 1—Motion for extension to July 12, 1987 to 


2D) 


complete and transmit record filed by | t 


General Counsel. 
99 


complete and transmit record, entered. 


J—Order enlarging time to July 12, 1987 to > 
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1937 
July T—Praecipe filed—proof of service thereon. 
? 12—Order enlarging time to July 31, 1937, to 
transmit and deliver record, entered. [1*] 


United States Board of Tax Appeals 
Docket No. 82451 


JOHN FRANCIS NEYLAN, 
Petitioner 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above named Petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his Notice 
of Deficiency IT:AR:E-1, dated, September 20, 
1935, and as a basis of his proceeding, alleges as 
follows: 

(1) The Petitioner is an individual with his 
residence at 198 Mountain Home Road, Woodside, 
California. 

(2) The Notice of Deficiency, a copy of which is 
attached hereto and marked Exhibit ‘‘A’’ was 
mailed to the Petitioner on the 20th day of Sep- 
tember, 1935. 

(3) The taxes in controversy are income taxes 
for the calendar year 1931, and in the sum of 
$5,613.99. 


*Page numbering appearing at the foot of page of original eertified 
Transcript of Record. 
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(4) The determination of tax set forth in the — 
said Notice of Deficiency is based upon the follow- 
ing errors: 

(a) The Commissioner erred in increasing 
the ordinary net income reported in the tax- 
payer’s return from $81,488.30 to $127,881.09, 
and in treating this sum as ordinary income, 
[2] exclusive of capital net loss. 

(b) The Commissioner erred in disallowing 
the sum of $46,392.79 as an ordinary loss, re- 
sulting in an increase of ordinary net income 
as reported in the return, from $81,488.30 to 
$127,881.09. 

(ec) The Commissioner erred in computing a | 
surtax on the sum of $127,881.09, instead of on 
the sum of $81,488.30, as set forth in taxpayer’s 
return. 

(d) The Commissioner erred in determining 


that the amount of Petitioner’s income subject 
to the normal tax for the year 1931 was and is 
the sum of $110,375.02, and in determining that 
a normal tax in the sum of $5,298.75 is due 
thereon. 

(e) The Commissioner erred in computing a 
normal tax at the rate of 5% on the sum of 
$102,375.02, and in determining a tax thereon | 
in the sum of $5,118.75, instead of computing | 
said tax at the rate of 5% on the sum of $55,- | 
982.23, resulting in a tax of $2,799.11. | 

(f) The Commissioner erred in fixing and © 
determining a total tax liability due from said i 
Petitioner for the year 1931 in the sum _ of ] 
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$15,159.35 instead of the sum of $9,545.36 as 
set forth in the taxpayer’s return. 
(g) The Commissioner erred in determin- 
ing that a deficiency is due in the sum of 
$5,613.99, or in any sum. 
(h) The Commissioner erred in allowing 
but 1244% of the alleged capital net loss of 
$54,657.60, as a deduction, [3] which 12144% 
amounts to $6,832.07, instead of allowing 1214% 
of the capital net loss of $8,263.81, and allowing 
as an ordinary loss the sum of $46,392.79, all as 
reported in Petitioner’s income tax return for 
the calendar vear 1931. 
G) The Commisioner erred in failing to 
allow as a deduction and as an ordinary loss 
the sum of $46,392.79, by reason of the fact 
said loss actually occurred through the sale of 
stocks as hereinafter set forth, which were held 
by taxpayer for a period less than two years; 
said refusal to allow said sum as a deduction, 
and as an ordinary loss results in and _ will 
constitute 
(1) The taking of Petitioner’s private prop- 
erty for public use without just or any com- 
pensation ; 

(2) The taking of Petitioner’s property with- 
out due process of law; 


all in violation of the provisions of the Constitution 
of the United States of America and the amend- 
ments thereto. 
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(5) The facts upon which the taxpayer relies 
as the basis of this proceeding are as follows: 

The taxpayer bought and sold on the dates as 
hereinafter set forth, certain stocks and securities 
as follows: [4] 


Date Date Amount 
Acquired Sold Received Cost Loss 
Atlas Diesel B 1/15/29 12/23/31 $ 188.00 $ 8,804.80 4 
Atlas Diesel B 12/24/31 12/24/31 188.00 228.00 8,656.80 
Interstate Eq. 
Preferred 9/23/29 12723731 1,957.00 9,600.00 
Interstate Eq. 
Preferred 12/24/31 12/24/31 — 1,957.00 2,085.00 7,771.08 
Interstate Eq. 
Common OV ate ae) C/A 215.00 8,875.00 
Interstate Eq. 
Common 12/24/31 12/24/31 Z00 327.50 8,772.50 
National Auto 
Fibre A 9/14/28 12/23/31 220 30) 
12/24/31 585.00) BTR 
National Auto 
Fibre A 12/24/31 12/24/31 800.00 930.00 21,192.49 
Total $46,392.79 


As a result of such purchases and sales as herein- 


above set forth, the taxpayer suffered an actual loss 
for the year 1931 in the sum of $46,392.79, which 
taxpayer reported as an ordinary loss for the year 
in question. 

It is the contention of the taxpayer that said sum 
was properly taken as an ordinary loss, and was 
property deducted from his income for the year in 
question, and the Commissioner has erred in treat- 


ing said sum as a capital net loss as set forth in the | 


ninety-day letter dated September 20, 1935. 
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Wherefore, Petitioner prays after Answer filed 
on behalf of the Respondent, said matter may be set 
down for hearing in accordance with the law, and 
that upon a hearing [5] thereof, this Board deter- 
mine there is no deficiency due from the Petitioner 
for the calendar year 1931. Taxpayer prays the 
Board may grant such other and further relief as 
may be meet and proper in the premises. 

J. PAUL MILLER 
Counsel for Petitioner, 
No. 1 Montgomery Street, 
San Francisco, California. [6] 


State of California 


City and County of San Franeisco 


John Francis Nevlan, being first dulv sworn, de- 
poses and says: 

He is the Petitioner above named; that he has 
read the foregoing Petition; and is familiar with 
the statements contained therein, and the facts 
stated are true, except as to those facts stated to 
be upon information and belief, and those facts 
he believes to be true. 

JOHN FRANCIS NEYLAN 

Subseribed and sworn to before me this 12 day 
of December, 1935. 

[Seal] LULU A. GODSIL 
Notary Public in and for the City & County of 

San Francisco, State of California. 


Commission expires September 13, 1939. [7] 
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1050M To Res ae * A?’ 
TREASURY DEPARTMENT 
Washington 
Office of 


Commissioner of Internal Revenue 
Address Reply to 
C‘ommissioner of Internal Revenue 
And Refer To 
Sep. 20, 1935 

Mr. John Francis Neylan, 
Crocker First National Bank Building, 
San Francisco, California. 


Sir: 


You are advised that the determination of your 
income tax lability for the year 1931, discloses a 
deficiency of $5,613.99 as shown in the statement 
attached. 

In accordance with section 272 (a) of the Rev- 
enue Act of 1928, as amended bv section 501 of 
the Revenue Act of 1934, notice is hereby given 
of the deficiency mentioned. Within ninety days 
(not counting Sunday or a lgal holiday in the Dis- 
trict of Columbia as the ninetieth dav) from the 
date of the mailing of this letter, vou may file a 
petition with the United States Board of Tax Ap- 
peals for a redetermination of the deficiency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Commissioner of Internal Revenue, Wash- 
ington, D. C., for the attention of IT:C:P-7. “img 
signing and filing of this form will expedite the 
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closing of your return(x) by permitting an early 
assessment of the deficiency and will prevent the 
accumulation of interest, since the interest period 
terminates thirty days after filing the form, or on 
the date assessment is made, whichever is earlier, 
Respectfully, 
GUY T. HELVERING, 
Commissioner, 
By /sg/ CHAS. T. RUSSELL 
Deputy Commisioner 
Enclosures : 
Statement 
Form 870 [8] 


STATEMENT 
vA: E-1 
MKR-90D 
In re: Mr. John Francis Neylan 
Crocker First National Bank Building 
San Francisco, California 
Income Tax Liability 
Year—1931 
Income Tax Liability —$15,159.35 
Income Tax Assessed—$9,545.36 
Deficiency —$5,613.99 
Reference is made to a letter dated August 14, 
1935 from your attorney, Mr. J. Paul Miller, in 
which it is stated that you do not desire to file a 
protest with the Bureau against the deficiency set 
for the in Bureau letter dated January 5, 1935. This 
letter of final determination is therefore being 
issued. 
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It is noted that you sold the following stocks 
which had been held over two years and on the 
same day or the following day repurchased sub- 
stantially identical stocks and sold such stoeks on 
the day repurchased : 

200 Atlas Diesel B 
200 Interstate Equities Preferred 
900 Interstate Equities Common 
1,000 National Auto Fibre A 
The loss of $46,392.79 resulting from these transac- 
tions was reported as an ordinary loss. 

The loss on the first sale is not allowable in ae- 
cordance with section 118 of the Revenue Act of 
1928. The loss on the second sale vou claimed as 
an ordinary loss. 

Income Tax Ruling 2832 published in Internal 
Revenue Bulletin December 3, 1934 which modi- 
fied Income Tax Ruling 2443, Cumulative Bulletin 
VII-2, 1927 holds as follows: 

‘‘In the ease of ‘wash sales’ the two-year 
period during which property must be held 
to constitute ‘Capital Assets’ within the mean- 
ing of section 101 of the Revenue Acts of 1928 
and the corresponding provisions of prior Rev- 
enue acts runs from the date of the aequisi- 
tion of the original securities and not from the 
date of repurchase.’’ [9] 


Article 602 of Regulations 74 provides that the 
basis of stock acquired in ‘‘wash sales’’ shall be the 
same as the basis of the stock or securitics so sold 
or disposed of, increased in the amount of any 
excess of the repurchase price over the sale price 
or decreased by the amount by which the sale price 
exceeds the repurchase Pee as the case may be. 
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A synopsis of your adjusted income follows: 
Ordinary net income reported on return.....$81,488.30 
Add back: 

Loss on stoeks held to he a capital net 


CSS tee <a nr ce ee ae 46,392.79 
Ordinary income exclusive of capital net 

RSS ).oecore ena es ST. 5 $127,881.09 
Chpiralties loss Teported ce! $ 8,263.81 
Add: 

Capital net loss shown abOVE...... eee 46,392.79 
AGiuueted “capital mem Ossi.) eee $54,656.60 

[10] 
Computation of Tax 
Ordinary ver imeome adqsigd 2.22. $127,881.09 
Less: 

AIM s CLIC 9 eeeete eo as nec etree ins 17,506.07 
Balance subject to normal tex... $110,375.02 
Normal tax at 114% on $4,000.00... $ 60.00 
Normalan 37 ones4000.00............. 120.00 
Normal tax at 5% on $102,375.02................. 5,118 
OTE ale ecg SoH AT cL) ee 17,23622 

(Gi: | ee. ares € 29,534.97 
Less: 


1214% of capital net Loss of $54,656.60 6,832.07 


AR NinieereMNCGS ee eee eae $ 15,702.90 
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Less: 

Earned income eredit..................... $540.00 

tax paid at sourees.................. 3.00 543.55 
MM MUNITY oc. cacacseecensestecectcncocectssSevorebesceccensheaseasnstbne $ 15,159.35 
MIMABE POMEVIUOUSLY ASSESSOC nce eeccsssecccsscecccaestcee 9,545.36 
De RA ee... Po rere phat nso oaaaile $ 5,613.99 


A copy of this communication is being mailed 
to your representative Mr. J. Paul Miller, One 
Montgomery Street, San Francisco, California, in 
accordance with the authority conferred in the 
power of attorney executed by you and on file with 
the Bureau. 


[Endorsed]: U. S. B. T. A. Filed Dee. 16, 1935. 
[11] 


Se i 


[Title of Court and Cause. | 
ANSWER 


‘he Commissioner of Internal Revenue for an- 
swer to the petition of the above-named taxpayer 
admits and denies as follows: 

(1) and (2). Admits the allegations of para- 
graphs (1) and (2) of the petition. 

(3). Admits that the taxes in controversy are 
income taxes for the calendar year 1931, but denies 
the remaining allegations of paragraph (3) of the 
petition. 

(4) (a) to (i), inclusive. Denies the allegations 
of error contained in paragraphs (4) (a) to (i), 
inclusive, of the petition. 
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there is no deficieney in petitioner’s ineome tax for 
that vear. 

In his deficiency notice the respondent has held 
that the loss on the first sale, that of December 23, 
1931, was not allowable in accordance with section 
118 of the Revenue Act of 1928, and that the loss 
on the second sale, that of December 24, 1931, was 
a eapital loss and not an ordinary loss, under 
Income Tax Ruling (J. T.) 2832, Cumulative Bulle- 
tin XITI-2, page 201. 

The identical question here in dispute was fully 
diseussed in Howard Heinz, 34 B. T. A. 885, where 
we held, favorably to the petitioner’s contention 
in this proceeding, that a loss resulting from the 
sale of securities under facts substantially the same 
as those obtaining here was an ordinary loss and 
not a capital net loss. That case was followed in 
Wadsworth R. Lewis, 34 B. T. A. 996. Upon au- 
thority of those eases it is held that the loss sus- 
tained by the petitioner in the amount of $46,392.79 
was an ordinary loss and is so deductible in his 
income tax return. 

Judgment of no deficiency will be entered. 


Entered Jan. 18, 1937. [15] 
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United States Board of ‘Tax Appeals 
Washington 


Docket No. 82451. 


JOHN FRANCIS NEYLAN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Board, as 
set forth in its Memorandum Opinion entered Jan- 
unary 18, 1937, it is 

Ordered and decided: That there 1s no deficieneyv 
for the year 1931. 

[Seal] (Signed) CHARLES P. SMITH 

Member. 

Entered Jan. 18, 1937. [16] 


[Title of Court and Cause. } 


PETITION FOR REVIEW AND 
ASSIGNMENTS OF ERROR 


To the Honorable Judges of the United States Cir- 
euit Court of Appeals for the Ninth Circuit: 


Now comes Guy '’. Helvering, Commissioner of 
Internal Revenue, by his attornevs, Robert H. 
Jackson, Assistant Attorney General, Morrison 
Shafroth, Chief Counsel, Bureau of Internal Rey- 
enue, and Charles P. Reilly, Special Attorney, Bu- 
reau of Internal Revenue, and respectfully shows: 
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i, 
JURISDICTION 

The petitioner on review (hereinafter referred 
to as the Commissioner) is the duly appointed, 
qualified and acting Commissioner of Internal Rev- 
enue of the United States, holding his office under 
and by virtue of the laws of the United States. 

[17] 

The respondent on review (hereinafter referred 
to as the taxpayer) is an individual with his resi- 
dence in Woodside, California. 

The return of the taxpayer for the calendar 
vear 1931 was made to the Collector of Internal 
Revenue at San Franeiseo, California, whose office 
is located in the judicial district of the United 
States Cirenit Court of Appeals for the Ninth 
Cireuit. 

KI. 
NATURE OF CONTROVERSY 


On September 20, 1935, the Commissioner, pur- 
suant to the provisions of Section 272 (a) of the 
Revenue Act of 1928, (45 Stat. 852), as amended 
by Sec. 501 of the Revenue Act of 1934 (48 Stat. 
755), forwarded to the taxpayer, by registered maul, 
n notiec of deficieney, wherein the taxpayer was 
notified of his. the Commissioner’s determination 
of a deficiency of $5,613.99 in the taxpayer's Income 
tax liability for the vear 1931. 

Thereafter, on December 16, 1935, the taxpayer 
filed a petition with the United States Board of 
Tax Appeals for a redetermination of the proposed 


i 
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deficiency in his income tax hability for the year 
1931, as shown by the notice of deficiency dated 
September 20, 1935, as aforesaid, which petition 
was assigned docket number 82,451. On January 21, 
1936, the Commisioner filed with the Board of Tax 
Appeals his answer to the petition so filed by the 
taxpayer. The proceeding came on for hearing be- 
fore a Division of the Board of Tax Appeals, sitting 
at San Francisco, [18] California, on July 6, 1936. 
The only issue involved was: 
Where, during the year 1931, the taxpayer 
sold certain shares of corporate stocks at a 
loss, which shares, on the dates of the sales 
thereof, had been held by him for more than 
two vears; and where, within less than thirty 
davs after the dates of such sales the taxpaver 
purchased a like number of shares of the same 
stocks; and where, shortly thereafter, and diu- 
ing the same taxable vear, the latter shares 
were sold, does the loss sustained by the tax- 
payer, computed under section 113 (a) (11) 
of the Revenue Act of 1928, (45 Stat. 818), 
constitute an ordinary loss allowable as a le- 
duction under Section 23 (e) (2) of that Act 
(45 Stat. 800) ? 


On December 23, 1931, the taxpayer sold a num- 
ber of shares of several different blocks of stock 
which he had owned for more than two vears. The 
shares sold, the date of acquisition by the taxpayer, 
the cost to him. and the selling price, were as fol- 


lows: 
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Date Selling 

Shares Sold \Acquired Cost Price 
200 shares Atlas Diesel B Jan. 15,1929 $8,804.80 +4 188.00 
200 shares Interstate Equities, Preferred Sept. 23,1929 9,600.00 1,957.00 
000 shares Interstate Equities, Common Ogt 751929 8876.00 215.08 
1000 shares National Auto Fibre A Sept. 14,1928 21,876.70 814.30 
OMS Pg ate acacia eae een ce aun die B49, 15 0009 ane 
[19] 


On December 24, 1931, the day following the sale 
of the above shares, the taxpayer purchased a like 
number of the same shares and later during that 
day sold the shares so purchased. The cost and 
selling price of those shares were as follows: 


a 


_ Selling 
Shares Sold Cost Pricey 9 
200 shares Atlas Diesel B $ 228.00 $ 188.00 
200 shares Interstate Equities, Preferred 2,085.00 1,957.00 © 
500 shares Interstate Equities, Common 327.50 215.00 
1000 shares National Auto Fibre A 930.00 800.00 
PG ae eee een ge ec oleae nea $3,570.50 $3,160.00 


As a result of the several transactions outlined 
above the taxpayer was actually out of pocket the - 
net amount of $46,392.79. He claimed that amount - 


as an ordinarv loss in his income tax return Tord 


1950, 


In the deficiency notice the Commissioner disal- | 
lowed the aforesaid loss as an ordinary loss but’ 
allowed the same as a capital net loss in accordance — 


' 
i] 


with Section 101 (c) (2) of the Revenue Act of) 
1928 (45 Stat. 811) and computed the tax liability 


accordingly. 


On January 19, 1937, the Board of Tax Appeals” 


promulgated its report (memorandum opinion) 


this proceeding, wherein it was held that the loss 
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sustained by the taxpayer as a result of the sales 
of the shares of stocks during the vear 1931, as 
aforesaid, constitutes an ordinary loss, allowable 
as a deduction under Section 23 (e) (2) of the 
Revenue Act of 1928, (43 Stat. 800). On January 
18, 1937, the Board entered its decision in this 
proceeding, wherein it was ordered, adjudged and 
decided that, in accordance with its memorandum 
opinion, [20] there is no deficienev due from the 
taxpayer for the year 1931. 


SE: 
ASSIGNMENTS OF ERROR 


That the said Commissioner, being aggrieved by 
the opinion and decision of the United States 
Board of Tax Appeals desires a review thereof, 
im accordance with the statutes in such cases made 
and provided, by the United States Cireuit Court 
of Appeals for the Ninth Cireuit in which power of 
such review is vested, and as reasons for such 
review he alleges that the Board im rendermg its 
opimion and in entering its decision committed the 
following errors: 

(1) The Board erred in holding and deciding 
that the taxpayer sustained an ordinary loss during 
the year 1931. 

(2) The Board erred in not holding and decid- 
ine that the taxpayer did not sustain an ordinary 
loss during the year 1931. 

(3) The Board erred in holding and deciding 
that the taxpayer did not sustain a capital loss 
during the vear 1931. 
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(4) The Board erred in not holding and decid- 
ing that the taxpayer sustained a eapital loss dur 
ing the year 1931. 

(5) The Board erred in holding and deciding 
that the transactions by which the taxpayer sold 
and/or disposed of 200 shares of Atlas Dieses] B, 
200 shares of Interstate Equities, Preferred, 500 
shares of Interstate Equities, Common, and 1000. 
shares of National Auto Fibre A, during the vear 
1931, resulted in a Joss deductible as and for an 
ordinary loss. 

(6) The Board erred in not holding and decid- 
ing that the transactions by which the taxpayer 
sold and/or disposed of 200 shares of Atlas Diesel 
B, 200 shares of Inetrstate Equities, Preferred, 500 
shares of Interstate Equities, Common, and 1000 
shares of National Auto Fibre A, during the vear 
1931, resulted in a loss, deductible as and for a 
capital loss. [21] 

(7) The Board erred in not finding that the 
loss of $46,392.79 sustained by the taxpayer dur- 
ing the year 1931, resulted from the sale by him 
during that year of capital assets, within the mean- 
ing of Section 101 (e) (8) of the Revenue Act of 
1928, (45 Stat. 811). 

(8) The Board erred in ordering, adjudging 
and deciding that there is no deficiency due from 
the taxpayer for the vear 1981. 

(9) The Board erred in not ordering, adjudg- 
ing and deciding that there is a deficiency due from 
the taxpayer for the vear 1931 in the amount of 
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(10) The Board erred in entering judgment 
in favor of the taxpayer. 

(11) The Board erred in not entering judgment 
in favor of the Commissioner. 

Wherefore, the Commissioner petitions that the 
opinion and decision of the Board of Tax Appeals 
be reviewed by the United States Cireiit Court of 
Appeals for the Ninth Cireuit; that a transeript 
of the record be prepared in accordance with law 
and with the rules of said Court and transmitted 
to the Clerk of said Court for filing, and that 
appropriate action be taken to the end that the 
errors complained of may be reviewed and corrected 
by said Court. 

JAMES W. MORRIS 
Assistant Attorney General. 

(Signed) MORRISON SHAFROTH 

Chief Counsel, 

Bureau of Internal Revenue. 
CHARLES P. RIELLY 

Special Attorney, Bureau of 

Internal Revenue. 


United States of America 
District of Columbia—ss. 


Charles P. Reilly, being duly sworn, says that he 
is a Special Attorney of the Bureau of Internal 
Revenue, and as such is duly authorized to verity 
the foregoing petition for review; that he has read 
said petition and is familiar with the contents 
thereof. that said petition is true of his own 
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knowledge except as to the matters therein alleged 
on information and belief, and as to those matters 
he beheves it to be true. 

CHARLES © REILLY 


Sworn and subscribed to before me this 13th day 
of April, 1937. 
GEORGE W. KRIES 
Notary Publie. 


My commission expires November 16, 1937. 
[Endorsed]: U.S. B. T. A. Filed Apr. 13, 1937) 
[23] 
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[Title of Court and Cause. ] 
ROVICH OF FILING PETITION 
FOR REVIEW 
or 
Mr. John Francis Neylan. 
198 Mountain Home Road. 
Woodside, California. 


You are hereby notified that the Commissioner 
of Internal Revenue did, on the 138th day of April, 
1937, file with the Clerk of the United States 
Board of Tax Appeals, at Washington, D. C., a 
petition for review by the United States Circuit 
Court of Appeals for the Ninth Cireuit of the 
decision of the Board heretofore rendered in the 
above-entitled case. A copy of the petition for 
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review and the assignments of error as filed is 
hereto attached and served upon you. 


Dated this 13th day of April, 1937. 
(Signed) MORRISON SHAFROTH 
Chief Counsel, 
Bureau of Internal Revenue. 


Personal service of the above and _ foregoing 
notice, together with a copy of the petition for 
review and assignments of error mentioned therein 
is hereby acknowledged this 16th day of April, 1937. 

JOHN FRANCIS NEYLAN 
Respondent on Review. 


[Endorsed]: U.S. B. T. A. Filed Apr. 21, 1937. 
[24] 


[ritle of Court and Cause. | 
STIPULATION OF FACTS 


It is hereby stipulated and agreed by and _ be- 
tween parties hereto, by their respective attorneys 
of record, that the following facts shall be taken 
as true; provided, however, that this stipulation 
shall be without prejudice to the right of either 
party to introduce other and further evidence not 
inconsistent with the facts herein stipulated to be 
TIALe : 

(1) That the petitioner, John Francis Neylan, 
is an individual with his residence at 198 Moun- 
tain Home Road, Woodside, California. 

(2) That the Notice of Deficiency herein was 
mailed by the Commissioner of Internal Revenue 
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chased the said 500 shares of Interstate Equities 
Common, for the sum of $8,875.00; that petitioner 
sold these 500 shares on December 23, 1931. for 
the sum of $215.00; that on December 24, 1931, 
petitioner purchased 500 shares of Interstate Equi- 
ties, Common, for the sum of $327.50, and there- 
after and on said December 24, 1931, sold said 
900 shares for the sum of $215.00; that petitioner’s 
actual out of pocket loss as a result of these transae- 
tions was and is the sum of $8,772.50. 

(d) That on September 14, 1928, the petitioner 
purehased the said 1,000 shares of National Auto 
Fibre A for the sum of $21,876.79; that petitioner 
sold these 1,000 shares on December 23, 1931 and De- 
eember 24, 1931 for the sum of $814.30; that there- 
after and on [27] December 24, 1931, petitioner 
purchased 1,000 shares of National Auto Fibre A 
for the sum of $930.00, and thereafter and on said 
December 24, 1931, sold said 1,000 shares for the 
sum of $800.00; that petitioner’s actual out of 
pocket loss, as a result of these transactions was 
and is the sum of $21,192.49. 

(c) That petitioner’s actual out of pocket loss, 
as a result of all of the transactions set forth in the 
aforesaid paragraphs was and is the sum of $46,- 
392.79. 

(f) That all purchases and sales referred to in 
the foregoing paragraphs were made in the open 
market and at the current market prices. 

(10) (a) That the petitioner deducted the afore- 
said loss of $46,392.79 as an ordinary loss in his 
Income Tax Return filed for the year 1931. 
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(b) That in the audit of said Return the Re- 
spondent disallowed the aforesaid loss as an ordi- 
nary loss, but allowed the same as a capital net loss. 

Gis) It is futiher stipulated that if the Acmon 
of the petitioner in claiming the loss of $46,392.79 
as an ordinary loss was correct, there is no defici- 
eney due from the petitioner for the year 1931 and 
the Board may enter an Order to that effect, but if 
the loss was a capital net loss, the Board may enter 
an Order fixing the deficiency in the sum of $5,- 
613.99, together with interest thereon as required 
by law. 

Dated: June 24, 1936. 

J. PAUL MILLER, 
Attorney for Petitioner. 
HERMAN OLIPHANT OWS 
General Counsel for the Depart- 
ment of the Treasury. 
Attorney for Respondent. 

[Endorsed]: U.S. B.T. A. Filed at hearing July 

6, 1936. [28] 
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[Title of Court and Cause. ] 
PRAECIPE FOR RECORD. 
To the Clerk of the United States Board of Tax 
Appeals: 
You will please prepare, transmit and deliver to 
the Clerk of the United States Cireuit Court of Ap- 


peals for the Ninth Cireuit copies duly certified 
as correct of the following documents and records 
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in the above-entitled cause in connection with the 
petition for review by the said Cireuit Court of 
Appeals for the Ninth Cireuit, heretofore filed by 
the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the 
Board. 

2. Pleadings before the Board. 

(a) Petition, including annexed copy of 

notice of deficiency. 

(b) Answer. 

Memorandum opinion of the Board. 

4. Decision of the Board. 

5. Petition for review, together with proofs of 
service of notices of filing petition for review and 
of service of copies of petition for review. 

6. Stipulation of facts filed at hearing before the 
Board. [29] 

i. Mnsapracenpe. 

(Signed) MORRISON SHAFROTH 
Chief Counsel, Burean of In- 
ternal Revenue. 


en 


Service of a copy of the within praccipe is hereby 
admitted this 7th day of June, 1937. 
(Signed) J. PAUL MILLER, 
Attorney for Respondent. 


[Endorsed]: U. 8. B. T. A. Filed July 7, 1937. 
[30] 
[Title of Court and Cause. ] 
CERTIFICATE. 
T, B. D. Gamble, clerk of the U. 8. Board of Tax 
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Appeals, do hereby certify that the foregoing 
pages, 1 to 30, inclusive, contain and are a true 
copy of the transcript of record, papers, and pro- 
ceedings on file and of record in my office as called 
for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand 
and affix the seal of the United States Board of Tax 
Appeals, at Washington, in the District of Colum- 
bia, this 17th day of July, 1937. 

[Seal] B. D. GAMBLE, 

Clerk, 
United States Board of ‘T'ax 
Appeals. 


es 


[Endorsed]: No. 8606. United States Circuit 
Court of Appeals for the Ninth Circuit. Commis- 
sioner of Internal Revenue, Petitioner, vs. John 
‘Krancis Neylan, Respondent. Transcript of the 
Record. Upon Petition to Review a Decision of the 
United States Board of Tax Appeals. 

Filed July 21, 1937. 

PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


